the formula was placed into statutory words by the Australian Courts Act (9 Geo 4 c 83), s 24. It provided that all the laws of England shall be applied in the courts of NSW and Van Diemen's Land (Tasmania) "so far as the same can be applied in the said colonies".
The common law and statutory expression thus both allowed some room for variations between colonial law and the laws of England. How far could those variations go legitimately? What do the cases on this topic say about the nature of the colony compared with its country of origin? 
SET QUESTION NO 2 (Not compulsory
)
COMPETITION CATEGORIES AND PRIZES:
a.
The Competition is open to all Students enrolled, at any time during 2012, in an Australian Secondary School or in an "undergraduate" Tertiary Course (defined as a course of study leading to the award of an undergraduate degree by an Australian University or an equivalent course, such as a Legal Practitioners Admission Board Course, approved for the purposes of the Competition by the Society), including a postgraduate practical skills course leading to admission to practice as a lawyer. For those students there are three categories of award; one for Tertiary Students, another for Senior Secondary School Students, and a third for Junior Secondary School Students.
b. The Competition is not confined to students enrolled in formal study of history or law. e. The Society reserves a right to publish, or to cause to be published as it sees fit, any Essay submitted and for that purpose to edit any Essay. [The Society anticipates that some essays will be published on its web site, and might be published or extracted in a law journal or newspaper, but does not bind itself or anybody else to publish anything].
f. The decision of the Council of the Society is final on all questions relating to the Competition, including those relating to the conduct and outcome of the Competition; the interpretation, application, and dispensation of requirements, of these conditions; publication of Essays; and editorial work.
RESEARCH HINTS: General Guidelines
a. There is no "word limit" as such. The "suggested Essay length" indicators for each Competition Category are for guidance only.
b. Each Essay should include a short bibliography of the main books or other sources consulted by the Essayist in preparation of the Essay, and an acknowledgment of assistance received (eg, from teachers).
c.
So far as possible, Essayists should avoid use of quotations, particularly lengthy quotations and quotations of secondary (as distinct from primary) material.
d. Any "Background Notes" published in these Guidelines or on the Society's website are offered primarily as aids to potential Essayists the staff of educational institutions, and others supervising students, who may be unfamiliar with the historical or legal issues they canvass or the availability of writings with a "legal history" flavour. They are not intended to constrain any Essayist's approach to the Topic or any expression of opinion. They should not be read as "model essays" designed to be copied. Their object is to make available to all participants in the Competition information which might be inaccessible to some, and to serve as an encouragement to everybody to consider the desirability of consulting primary sources such as may be found in Law Reports and Hansard records of Parliamentary Debates.
e.
One of the lessons to be learned from an examination of issues that arise in the context of the Essay Questions is the importance of basing any opinion upon particular facts. Judgments can vary significantly depending upon the facts identified for opinion. That is why a useful aid to clarifying thoughts is a "Chronology" which lays bare the sequence of facts thought to be relevant to any question stated for opinion.
f.
To be eligible for entry into the Competition, and the award of a prize, an essay must address a question relating to Australian legal history. An essayist is free to choose any question, provided that it relates to Australian legal history.
g.
Essayists are invited (but not obliged) to address one of the four set questions.
BACKGROUND NOTES; THE FIRST SET QUESTION: THE RECEPTION OF ENGLISH LAW IN AUSTRALIA
a. The reception of English law is of central significance to colonial law.
Some judges, particularly those in the first decades of new colonies, found that try as they might, they could not impose the whole of English law on new societies. Others appeared not to try very hard. 
BACKGROUND NOTES; THE THIRD SET QUESTION: "MINING RIGHTS" IN AUSTRALIAN LEGAL HISTORY

a.
Long before most Australians became conscious of serious debate about the importance of indigenous land rights to national identity, they learnt of land rights of a different character. The democratic, egalitarian temper of Australian society has long been associated, at least in passing, with the "Battle of Eureka Stockade" of 3 December 1854 at Ballarat on the Victorian Goldfields.
b.
Tensions between the colonial government of Victoria (acting through heavy-handed police and militia forces) and miners (many of whom had come from overseas as adventurers) culminated in talk of armed rebellion, crushed in a lightning attack by the Police, with military personnel, on a makeshift stockade manned by miners. Several police, and a greater number of the mining "diggers", were killed.
c. Via a Royal Commission and several criminal trials, the law was pitted against popular resistance (reflected, inter alia, in jury trial acquittals of miners charged with treason) in the lead up to the Imperial British Government's grant of responsible, democratic government to Victoria.
d. The grievances of the diggers included an objection to heavy taxation (through the cost of a Miner's Licence, required for the lawful conduct of mining operations) and -echoing the catchcry of the American Revolution of an earlier century -an objection to "taxation without representation".
e.
A darker side of the fledgling democratic movement was a racist, xenophobic predisposition against Chinese immigration -"cheap labour". "We were all of us young on the diggings in days when the nation had birthLight-hearted, and careless, and happy, and the flower of all nations on earth; But we would have been peaceful an' quiet if the law had but let us alone; And the fight -let them call it a riot -was due to no fault of our own.
"The creed of our rulers was narrow -they ruled with a merciless hand, For the mark of the cursed broad arrow was deep in the heart of the land. They treated us worse than the negroes were treated in slavery's day -And justice was not for the diggers, as shown by the Bently affray.
"P'r'aps Bently was wrong. If he wasn't the bloodthirsty villain they said, He was one of the jackals that gather where the carcass of labour is laid. 'Twas b'lieved that he murdered a digger, and they let him off scot-free as well, And the beacon o' battle was lighted on the night that we burnt his hotel.
"You may talk as you like, but the facts are the same (as you've often been told), And how could we pay when the license cost more than the worth of the gold? We heard in the sunlight the clanking o' chains in the hillocks of clay, And our mates, they were rounded like cattle an' handcuffed an' driven away.
"The troopers were most of them new-chums, with many a gentleman's son; And ridin' on horseback was easy, and hunting the diggers was fun. Why, many poor devils who came from the vessel in rags and down-healed, Were copped, if they hadn't their license, before they set foot on the field."
j.
An extract from Freedom on the Wallaby:
So we must fly a rebel flag, As others did before us, And we must sing a rebel song And join in rebel chorus. We'll make the tyrants feel the sting O' those that they would throttle; They needn't say the fault is ours If blood should stain the wattle!
BACKGROUND NOTES; THE FOURTH SET QUESTION: THE AUSTRALIAN PARLIAMENT'S "MARRIAGE POWER"
(a) Although there may be no discernable, direct or indirect relationship between law and morality, large questions about what it is to live in society might have both a legal and a moral dimension, neither of which can be avoided by any person contemplating an answer. (c) The key to research might be to recognize that one of the questions debated by Constitutional lawyers is whether the meaning of words in a Constitution is governed by their meaning at the time the Constitution first acquired the force of law or whether their meaning can, should or must change with changes of meaning in society at large. However such questions might be answered, historical inquiry might be called in aid.
(d) The existence of that debate might be thought to be determinative of everything, or of nothing at all, depending on whether or not it is accepted that there has been a change in the meaning of the concept of "Marriage" in the general community.
(e) Minds might also differ about whether the concept of "Marriage" is essentially a moral one, in which the formalities of the law are of secondary significance, and about whether its moral dimension is governed by values that are absolute or relative to time and place.
(f) Debate might also focus on whether the essence of "marriage" is an agreement between individuals operating independently of any law or a legal construct (such as an agreement enforceable as a contract or a transaction required to be recorded in a public register because it may affect rights of other parties or property rights) operating independently of any higher concerns of conscience or morality.
(g) A conventional starting point for debate about the nature and scope of the Australian Parliament's "Marriage Power" might be the commentary on section 51(xxi) of the Constitution in the classic legal text of Quick and Garran, The Annotated Constitution of the Australian Commonwealth (1901; reprinted, 1976) 
The history of social attitudes to law is full of ironies, two of which may be noticed in the context of Australian attitudes to marriage. The first relates to the futility of attempts to live outside laws relating to marriage. The second to the desire of a class of people who once lived in fear of criminal prosecution now campaigning, under the banner of civil liberties, to have their names included on a public register controlled by government.
(j) The first example: The generation of Australians who voted for the nation's Constitution may have imagined that the only way for a couple to "marry" was in a church, in a ceremony conducted by a clergyman, culminating in an announcement having legal consequences: a pronouncement of the happy couple as "man and wife". Subsequent generations who sought to escape religious ceremonies could engage the law through a secular ceremony conducted by a civil celebrant having the same legal consequences as a church wedding. However, those who sought to escape the strictures of the law by living in a "common law marriage" or (as it became known) a "de facto relationship" found that, courtesy of legislation enacted in all Australian States, substantially the same legal consequences attaching to a marriage attach to a "de facto relationship" productive of children or enduring for more than a defined period. The social imperatives of a legal system may compel it to extend its reach even to those who live within a society but seek to live outside legal convention. There are now no less than four ways for a couple to "marry": in a church; in a civil ceremony; by living together for a defined period; or by living together and having a child.
(k) The second example: Civil libertarians periodically, and justifiably, warn Australians of the risks of a "big brother" form of government in which personal details are placed on record. In an era in which homosexual acts were at risk of criminal prosecution by the State, homosexual couples might have lived in fear of any proposal for public registration of their relationships. In more recent times, although still fearful of what they perceive to be unfair discrimination, homosexual couples campaigning for what they claim to be "equal rights" to marriage are, implicitly, agitating to have their names and relationships recorded in a public register controlled by the State. In these shifting sands the concept of "civil liberties" appears to be a function of changing social conditions.
(l) Whatever meaning is attributed to the word "Marriage" in section 51, some insights into its meaning might be derived from a consideration of section 51(xxii) of the Constitution. It confers on the Australian Parliament power to make laws with respect to "Divorce and matrimonial causes" and, in relation thereto, "parental rights, and the custody and guardianship of infants".
(m)
